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AGENDA ITEM 12 (a)  

Date: 25th March 2015 

 

COMMERCIAL BOARD REPORT 

DEVELOPMENT OF AN ARM’S - LENGTH TRADING COMPANY 

1. Introduction 

The purpose of this report is to advise the Trust Board on the current position and actions 

being taken to develop an arm’s length trading company which will enable the Trust to take 

advantage of opportunities in the changing and developing health care market, whilst limiting 

its financial exposure. 

 

2. Background 

Developments in the healthcare business sector over the recent past have evidenced a 

growing need for the Trust to be able to take advantage of business development 

opportunities which will enable the Trust to – 

 invest money in opportunities connected to its principal business function, whilst 

limiting financial exposure 

 enter into contracts with other organisations in the healthcare market  

 where suitable opportunities exist, to form joint ventures or partnership agreements in 

the development of new technology or other innovative ideas, and 

 form subsidiary companies under the umbrella of the trading company 

The purpose of this paper is to advise the Trust Board of the steps that are being taken to 

establish the arm’s-length trading company together with the consideration of other issues 

which need to be considered in the decision. 

 

3. Constitution of a trading company 

It is proposed to form a company, limited by shares, which will be known as Synchronicity 

Care Ltd. The constitution and the rules governing how the business will operate will be 

contained in the memorandum of association and articles of association.  The trading rules 

are as set out in the Articles of Association which are currently under development in 

consultation with Ward Hadaway Ltd.  
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Under the terms of its constitution, County Durham and Darlington NHS Foundation Trust – 

a) does not fulfil its principal purpose unless, in each financial year, its total income from 

the provision of goods and services for the purposes of the health service in England 

is greater than its total income from the provision of goods and services for any other 

purposes. 

b) may provide goods and services for any purposes related to— 

 the provision of services provided to individuals for or in connection with the 

prevention, diagnosis or treatment of illness, and  

 the promotion and protection of public health. 

c) may also carry on activities other than those mentioned in the above paragraph for 

the purpose of making additional income available in order better to carry on its 

principal purpose. 

Once  Synchronicity Care Ltd is established, it is the intention to  form  a subsidiary 

organisation, Healthcall Solutions Ltd which will develop and market digital healthcare 

solutions, possibly in a joint venture with Inhealthcare Ltd. It is also intended to increase the 

portfolio of subsidiary companies as opportunities arise and this portfolio management will 

be a function of the new organisations board.  

4. Company Structure 

The company will have a two tier structure, owned by the shareholders and managed by the 

Board of Directors. 

 

4.1 Shareholders 

It is proposed to issue 100 x £1 shares in Synchronicity Ltd with all of them to be held by 

County Durham and Darlington NHS Foundation Trust. 

 

4.2 Board of Directors 

 

The board of directors is responsible for the day to day running of the trading organisation 

and is responsible to the shareholders, in this case CDDFT.  In the case of Synchronicity 

Care Ltd it will be important to exercise care and diligence to avoid any conflict of interest. 

Currently the proposed directors for Synchronicity Care Ltd are Tom Hunt and Ian Robson., 

 

 

4.3 Company Secretary 

 

There is no legal requirement for the company to appoint a Company Secretary and it is 

suggested that at the moment there is no need to detail  this post within the new trading arm. 
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5. Other matters for consideration 

 

5.1 Selection of directors for the trading arm 

In the past other Foundation Trusts have simply appointed executive and non-executive 

directors from the main trust board to be directors of the trading arm.  This course of action 

may well become an issue to the appointees as they have duties to both CDDFT and the 

trading organisation as completely separate entities. As one of the fundamental 

requirements of any director is to act in the best interests of the organisation for which they 

are a director, it is easy to see circumstances in which a conflict of interest may happen.  It is 

important for the Trust board to consider appointments carefully in order to mitigate against 

this risk. 

In these circumstances, it is important for the Trust Board to identify, consider and authorise 

this risk at a meeting which excludes any board members who have been invited to become 

directors of the trading arm.  It is also incumbent open the directors of the trading arm to 

consider and authorise this potential conflict at the first board meeting of the trading 

company and the conflict should be kept under review by directors of both bodies. 

 

5.2 Limited liability 

Synchronicity Care Ltd is a distinct legal entity from CDDFT and as such can own property 

and owe debts.  The financial liability of the company’s shareholders will be limited to the 

level of their investment in the company.   It is proposed that the trading company will have 

one shareholder, CDDFT, and that this shareholding be limited to 100 x £1 shares. In this 

case the liability of CDDFT would be limited to any amount of that £100, which has not been 

paid to Synchronicity Care Ltd.  If the shares have been fully paid up, then there would be no 

further liability. 

 

5.3 Liability of directors 

The directors of Synchronicity Care Ltd will not normally have any financial liability in respect 

of the trading arm, providing that the business is operated within the law. 

However there are circumstances where a director might be held personally liable, for 

example where they are in breach of their duties as directors.  In this case, the shareholders 

may be entitled to take action and the directors may be liable to pay damages to the trading 

company.  Directors may be required to personally guarantee any loan taken out by the 

trading company however in these particular circumstances it would be very unusual as the 

funder would normally want a Trust guarantee. 

In circumstances where directors fail to comply with rules relating to – 
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 Requirements to file accounts etc 

 Duties owed to creditors or insolvent liquidation 

 Compliance with the Bribery Act 2010 

 Duties under health and safety legislation 

then they may be liable to personal liability (both financial and criminal).  

Appropriate levels of insurance will need to be provided to cover Director Liability. 

 

6. Accountability 

There are a number of formalities with which the trading company would have to comply, 

these being – 

 

6.1 Meetings 

The trading company will comply with the requirements of the Articles of Incorporation in the 

notice periods, quorum and procedure in respect of meetings of the board of directors, and, 

where necessary, meetings with shareholders. 

 

6.2 Accounts 

Synchronicity Care Ltd and its subsidiary companies will keep adequate accounting records 

which will show and explain all of the company’s transactions and disclose, with reasonable 

accuracy, the company’s financial position at any time. 

 

6.3 Filings at Companies House 

The company will submit returns of the following at Companies House – 

 any change to the directors and/or secretary within 14 days of the change 

 notification of change to the company name, capital, accounting reference 

date and registered office address 

 an annual return setting out the company’s capital and up-to-date details of 

its directors and shareholders 

 it’s annual accounts. 

 

 

6.4 Company Records 

The trading company will maintain records of accounting, agreements, board and 

shareholder meeting minutes and resolutions. 
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7. Forming a trading company – The Trust constitution 

The rules governing the setting up of an arms-length trading arm are contained in the Trust’s 

constitution, which provides that the Trust’s powers are set out in the National Health 

Service Act 2006, subject to any restrictions in the Trust’s Terms of Authorisation.  The 

National Health Service Act 2006 says that the Trust may invest money (other than money 

held by it as a trustee) for the purposes of or in connection with its functions. This may 

include investment by means of forming bodies corporate or acquiring an interest in bodies 

corporate.  These powers are not limited by the Trust’s Terms of Authorisation and so 

enable the Trust to establish a trading company. 

The setting up of Synchronicity Care Ltd is therefore allowed by the Trust’s constitution, but 

will be subject to – 

 the Trust following the decision making process defined in its constitution in deciding 

whether or not to establish the trading arm, and the governors being made aware of 

the proposal, 

 any activities carried out by the trading company which fall outside ‘the provision of 

goods and services for the purposes of the health service in England’ must be 

detailed in the Trust’s forward plan. In this case the Council of Governors will be 

given assurance that such activity will not in any way significantly affect the Trust’s 

ability to fulfil its main purpose, and, 

 the income from the trading company from ‘non-core’ services will not exceed 5% of 

the Trust’s total income from the trading company.   

 

 

7.1 Standing Financial Instructions (SFIs) 

In the current CDDFT SFIs, clause 9.5 requires the Trust to ensure that competitive tenders 

are invited for – 

 supply of good, materials and manufactured articles 

 rendering of services including all forms of management consultancy services (other 

than specialised services sought from or provided by the DH) 

 design, construction and maintenance of buildings and engineering works (including 

construction and maintenance of grounds and gardens) 

  disposals 

As currently drafted, the provision detailed above requires the Trust to invite formal tenders 

for such contracts rather than being able to directly contract with the trading company. 

Procurement law (outlined in Section 8 below) does enable the Trust to directly contract with 

the trading company, but to allow this to happen the Trust would need to redraft the current 

SFIs by amending SFI 9.5.3 to include the exception, and for this to be reflected in SFI 9.5.4. 

Such changes need to be proposed and approved under the Trust’s internal governance 

arrangements. 
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SFI 9.10 requires the Trust’s directors to endeavour to obtain best value for money in all 

contracts. In SFI 9.14 the Trust’s board is entitled to market test in-house services and so 

the Trust must also consider how it would market test/ensure value for money in relation to 

the trading company. 

8. Procurement and the Trading Company 

 

8.1 The Trust 

The Public Contracts Regulations 2006 apply to contracts which the Trust procures for 

works, services and supplies.The Trust can avoid the implications of the regulations when 

contracting with the trading company for works, service or supplies where the trading 

company is wholly owned by the Trust, or by the Trust along with other public bodies.  In the 

event of the trading company being owned by the Trust and a private sector company, this 

would not apply and normal procurement law would apply.  

To avoid the application of the regulations, the Trust must also exercise a level of control 

over the trading company in a similar way to that which it exercises in relation to internal 

departments. This includes strategic objectives and significant decisions, and the trading 

company must carry out the essential part of its activities for the Trust. 

   

9. Recommendations 

The Trust Board are requested to: 

Review and comment on the proposals as outlined, and 

Approve the planned work to establish a trading company 

  

 

Tom Hunt – Commercial Director  

March 2015 

 

  

  

 

 

 

    

 


